WOODS
OVIATT

GILMAN

—ATTORNEYS —
The art of representing people*
Writer's Direct Dial Number: 585.716.248.3210
Writer's Direct Fax Number; 585.716.248.3310
Email: wsavino@woodsoviatt.com

March 4, 2026
Via Certified Mail

Zoning Board of Appeals
Town of Mina

2883 North Road

P.O. Box 38

Findley Lake, New York 14736

Re:  Appeal of Zoning Permit Denial and Request for Interpretation
Brown “Caplin Garage”; 2478 Shadyside Drive, Findley Lake, New York 14736

Dear Members of the Zoning Board:

Please be advised that my office represents 2482 A Shadyside Road, LLC (“*Shadyside™), the
owner of real property located at 2478 Shadyside Drive, Findley Lake, New York 14736 (the
“Property”). I write pursuant to Section 903 of the Town of Mina Zoning Law (the “Zoning Law”)
and Section 267-a(4) of New York State Town Law to appeal the Town Code Enforcement Officer’s
February 13, 2026 denial of a building/zoning permit (the “Denial™) and, separately, to request an
interpretation of whether a zoning permit is even required pursuant to Section 703(A) of the Zoning
Law. A true and accurate copy of the Denial is attached hereto as Exhibit A.

Background

Shadyside purchased the Property on or about September 29, 2025. In October of 2025,
Shadyside engaged Mayshark Builders (“Mayshark™) to perform certain renovations to an already
existing 1800 square foot garage on the Property. Although extensive, the proposed renovations will
not result in a change of the existing use, nor an addition or enlargement of the footprint of the existing
building. On October 21, 2025, Shadyside applied for a building/zoning permit via its contractor
Mayshark Builders. A true and accurate copy of Shadyside’s October 21, 2025 application (the
“Application”) is attached hereto as Exhibit B.

Pursuant to Section 703(G)(1) of the Zoning Law, “[a]ll decisions by the Code Enforcement
Officer to grant or deny a zoning permit shall be made in writing within 20 days from the time that the
completed zoning permit form is submitted along with full payment of the required fee.” The twenty
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(20) day deadline to respond to the Application passed on or about November 10, 2025 with the Town
Code Enforcement Officer failing to grant or deny Shadyside’s Application. Thereafter, despite
Shadyside’s repeated requests for approval of the Application, the Town Code Enforcement Officer
failed to act on the Application.

Accordingly, Shadyside retained legal counsel. On or about January 27, 2026, counsel for
Shadyside sent a letter to the Town Code Enforcement Officer, copying the Town Attorney, requesting
a decision on the Application in accordance with Section 703(G)(1) of the Zoning Law. A true and
accurate copy of Woods Oviatt Gilman LLP’s January 27, 2026 letter (the “January Letter”), without
its enclosures, is attached hereto as Exhibit C. Importantly, the January Letter advanced the argument,
and reserved the right to assert, that the renovation work outlined by the Application does not require
a zoning permit pursuant to Section 703(A) of the Zoning Law.

On February 13, 2026, the Town Code Enforcement Officer issued the Denial. The Denial cites
three (3) purported bases for its decision. For ease of reference, those three (3) reasons are set forth
below.

1. When the subdivisions were originally created. dedicated roads were established for
subdiviston use. While a land transfer did occur between the County and the
property owner. and Chautauqua County relinquished its rights, the residents ot the
subdivision did not sign off on relinquishing their rights. Therefore, the original
road remains in effect. As a result, the Town cannot approve work beyond repairs
to the existing structure.

N

The drawings submitted indicate major structural modifications and therefore
require review and approval by a licensed professional engineer, including an
engineer’s stamp.

3. No truss certification was provided for the 16” truss joists shown in the submitted
plans.

A Zoning/Building Permit Is Not Required

First, Shadyside requests an interpretation of Section 703(A) of the Zoning Law as it applies to
Shady’s Application and scope of work. It is respectfully submitted that the renovation work outlined
by the Application does not require a zoning permit since it falls into one or more of the Zoning Law’s
specific exceptions. Section 703(A) of the Zoning Law provides:

A. Permit Required — No building, structure, accessory uses, or lot shall be erected, added
to, structurally enlarged, or changed to another use until a zoning permit has been issued
to the property owner by the Zoning Code Enforcement Officer. Excluded, however,
from these permit requirements are:

1. interior modification unless additional dwelling units or different types of uses
are created, and
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2. home repairs or improvements not involving additions or enlargements of floor
space.

3. Refer to Article IV, District Regulations, for other exclusions.

Here, Shadyside’s Application consists of renovation work fairly described as “interior
modification” that does not create additional dwelling units or types of uses, and/or “home repairs or
improvements not involving additions or enlargement of floor space.” As stated previously, the
renovations requested will not change the existing use, nor will they result in an addition or enlargement
of the footprint of the building. Therefore, the exceptions provided by Section 703(A) of the Zoning
Law are plainly applicable and Shadyside should not be required to obtain a zoning permit for the
requested work.

Despite the fact that Shadyside noted the applicability of this exemption in its January Letter,
the Town Code Enforcement Officer did not address this issue in the Denial. In fact, no reason has
been provided by the Town Code Enforcement Ofticer, or any other officer of the Town, as to why a
zoning permit is required for the Application’s renovation work. Importantly, *[z]oning laws are to be
given a strict construction because they are in derogation of common-law rights™ (FGL & L Prop.
Corp. v. City of Rve, 66 N.Y.2d 111, 115 (1985)) and “[a]Jmbiguities. if any. are to be resolved in favor
of the property owner.” [nc. Vill. of Saltaire v. Feustel, 40 A.D.3d 586. 587 (2d Dep’t 2007).

Given the foregoing, Shadyside respectfully requests the Zoning Board issue a determination
pursuant to Zoning Law Section 703(A) that no zoning permit is required for the work defined by the
Application.

The Town Cannot Enforce Alleged Private Rights

Even assuming, arguendo, that a zoning permit is required for the work outlined by the
Application, basis 1 of the Denial is improper as a matter of law. Specifically, the Town Code
Enforcement Officer cannot deny the Application on the grounds of his subjective opinion that such
work would interfere with the rights of private third persons.

It is well settled law from the State’s highest Court that “the use that may be made of land under
a zoning ordinance and the use of the same land under an easement or restrictive covenant are, as a
general rule, separate and distinct matters” and, therefore, “the issuance of a permit for a use allowed
by a zoning ordinance may not be denied because the proposed use would be in violation of a
restrictive covenant [or easement).” Friends of Shawangunks, Inc. v. Knowlton, 64 N.Y.2d 387, 392
(1985) (emphasis added).

As the Appellate Division has explained, municipalities are only “required to determine
whether the application for the building permit complied with the municipality's standards and
conditions contained in the zoning ordinance,” they are not required to and should not “determine
whether any third parties might assert conflicting rights in the future.” Save Monroe Ave., Inc. v. Town
of Brighton, 217 A.D.3d 1389, 1391-92 (4th Dep’t 2023) (internal citations omitted); People ex rel.
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Rosevale Realty Co. v. Kleinert, 204 A.D. 883 (2d Dep’t 1922) (*[T]he superintendent of the bureau
of buildings has no power or discretion to refuse a permit on the ground that the proposed building
violates a restrictive covenant, as this is not a matter for him to decide.”).

Simply put, it is not the Town Code Enforcement Officer’s prerogative to adjudicate or advance
rights allegedly held by private third persons. It is unlawful for the Town to get involved in such
neighbor disputes. The Code Enforcement Officer is required to follow the letter of the Town Zoning
Law. As the Courts have explained:

Tlhe act of the building inspector in granting or denying the building permit is
ministerial: it does not involve exercise of discretion. There is no provision in the
building code that gives the building inspector a latitude of choice. In determining
whether to grant or deny a building permit, he must adhere to the definite standards of
the code and if the applicant meets these standards, he must issue the permit.

Filmways Commc'ns of Syracuse, Inc. v. Douglas, 106 A.D.2d 185, 186 (4th Dep’t 19853), aff'd, 65
N.Y.2d 878 (1985).

Keep in mind that private third persons have a remedy: the “sole remedy tor an alleged violation
of the easement is a private action [] and not the denial of a use allowed by the Zoning Ordinance.”
Gersten v. Cullen, 203 A.D.2d 744, 747 (3d Dep't 1994). Thus, even assuming that the renovation
work sought by the Application is a violation of the rights of these unidentified third persons, those
persons must protect their rights through their own private action.

Given this well settled area of law, the Town Code Enforcement Ofticer clearly wrongly issued

the Denial based upon his opinion of alleged private rights held by unidentified “residents of the
subdivision.”

The Private Residents Do Not Possess Easement Rights

Even if the Town could rely upon the private rights of unidentified third persons to deny the
Application, which it certainly cannot, the rights the Town Code Enforcement Officer purports to be
concerned with are non-existent.

The easement referenced by the Town Code Enforcement Officer is shown on a map from 1903.
The intention over 120-years ago was for there to be a roadway where the garage is currently situated.
As noted by the Denial, at some point those plans were abandoned and alternative roadways were
constructed. Thus, by the time my client’s extended family became aware of the Property in 1971, the
garage had already been constructed in the abandoned right of way. In the early 1990’s, the Town
approved permits for substantial improvements to the garage — notwithstanding the Town Code
Enforcement Officer’s current unwillingness to allow further improvements to occur. This inconsistent
treatment of the Property is particularly troubling.!

! The Town previously represented that the Denial was necessary for “consistency” purposes. Therefore, Shadyside FOIL
requested copies of the alleged denials that the Code Enforcement Officer apparently must be consistent with. To date, the
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It is respectfully submitted that this purported concern is entirely a non-issue. Any rights that
were held by neighboring landowners over 120-years ago have long since been abandoned. The
Application only seeks to improve (and not enlarge) an existing garage that is a/ready in the right of
way that the Town Code Enforcement Officer is concerned with. And, the “residents of the
subdivision” have no need for a roadway where the garage is situated since Shadyside Drive connects
to Shadyside Road to the north of the Property.

The Remaining Bases Of Denial Will Be Resolved

Finally, the Town Code Entorcement Officer also denied the Application because he required
the review and approval ot a licensed professional engineer, including an engineer’s stamp, and a truss
certification.

Upon information and belief, the Application is being treated differently by the Town Code
Enforcement Officer than other similar applications. To wit, the Zoning Law lists in Section 703(B)
the required contents of a Zoning Permit. The Application contained all of those contents. None of
those requirements reference the need for a professional engineer’s stamp for certain applications. or a
truss certification. It is respectfully submitted that the Town Code Enforcement Officer is exceeding
his authority by requiring Shadyside to meet further additional requirements not contemplated by the
Zoning Law,

Nonetheless, in good faith, Shadyside is in the process of hiring a licensed professional engineer
who will address these purported deficiencies in the Application. By the time the ZBA hears this
appeal, those issues will be resolved and the only matter before this Board will be the Denial’s first
basis.

Given the foregoing, Shadyside respectfully requests that the ZBA reverse the Denial and
require the Town Code Enforcement Officer to approve the Application.

Thank you for your time and attention to this matter. Please feel free to contact the undersigned
with any questions or concerns.

[SIGNATURE PAGE TO FOLLOW]

Town has not produced those other denials, which is odd given that the Code Enforcement Officer said that he was worried
about consistency with those other denials.
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Very truly yours,

WOODS OVIATT GILMAN LLP

g5 —

William F. Savino

Partner
Please direct responses to Buffalo Office

WFS/tjm

Enclosures

cc: 2482 A Shadyside Road, LLC
Joseph M. Calimeri, Esq.
Tom McNinch
Town Supervisor Rebecca Brumagin
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WRIGHT CALIMERI, PLLC
ATTORNEYS AT LAW
825 FAIRMOUNT AVENUE
JAMESTOWN, NEW YORK 14701

STEPHEN J. WRIGHT (718) 4831122 EDWARD P, "TAD" WRIGHT
WILLIAM L, WRIGHT, JR, FAX 4823-2080 OF COUNSEL
JOSEPH M. CALIMERI general@wrightcalimeri.com
February 13, 2026

William F. Savino

Woods Oviatt Gillman

50 Fountain Plaza, Suite 320

Buffalo, New York 14202

Re: Brown “Caplin Garage” Zoning Permit Application
2478 Shadyside Drive, Findley Lake, New York 14736

Dear Bill:

Please allow this letter to acknowledge receipt of the Building and Zoning Permit filed
with your letter of January 27, 2026. The Code Enforcement Officer has had an
opportunity to review the permit application, and the Town’s denial letter is attached
hereto. The reasons for the denial are set forth in the denial letter. If you wish to seek
an Interpretation or Appeal of this decision, please advise the Town in writing as set
forth in the Town of Mina Zoning Law.

Furthermore, please allow this letter to serve as a response to the FOIL Application
submitted by Robert Marks, Esq. dated February 10, 2026. The Town hereby
acknowledges your request and will have the information available for review within
thirty (30) days. Please advise if electronic documents would be acceptable or if you
prefer paper copies. Thank you.

Very truly yours

WRIGHT CALIMERI, PLLC

By: J "'%Nf%alimeri
JMC/em

Enclosure ,



To:
Mayshark Builders and 2482A Shadyside LLC

Subject: Denial of Building Application — Received January 27, 2026
Dear Mayshark Builders and 2482A Shadyside LLC,

In response to the building application received on January 27, 2026, the application is hereby
denied for the following reasons:

1. When the subdivisions were originally created, dedicated roads were established for
subdivision use. While a land transfer did occur between the County and the property
owner, and Chautauqua County relinquished its rights, the residents of the subdivision
did not sign off on relinquishing their rights. Therefore, the original road remains in
effect. As a result, the Town cannot approve work beyond repairs to the existing
structure.

2. The drawings submitted indicate major structural modifications and therefore require
review and approval by a licensed professional engineer, including an engineer’s stamp.

3. No truss certification was provided for the 16" truss joists shown in the submitted plans.

If you have any questions regarding this determination or would like to discuss resubmission
requirements, please contact my office.

Thank you,

Tom McNinch
Town of Mine Code Enforcement
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TOWN OF MINA

47

P.O.Box38
2883 NORTHRD
FINDLEY LAKE , NEW YORK 14736
Inf tion for Building | Zoning P it
PERMIT#___ __
*Fee to be determined by Bullding Inspector.
APPLICANT INFORMATION

Name: Mayshark Bullders
Address: 5073 West Lake rd Mayvllle NY 14757
Approved: Disapproved:
Permit #: Datelssued:
Permit For: renovation
Location: 2478 Shadyslde Dr, Findley Lake NY 14736
Tax Map Locatlon: Section: 369.14 Block: 3 Lot:
Applicant Name: Mayshark Builders
Address: 5073 West Lake rd

Mayville, NY 14757
Phone #: 716-386-6228 Emall: mbi@mayshark.com
Application Date 10.21.2025 Application #:

ZONING INFORMATION

Varlance Required? Special Use Permit?

Site Plan Reviewed Date:

Zoning Board Approval/(Disapproval): Date:

OtherBoard Approval/(Disapproval): Date:

Inspections Required for Certlificate of Occupancy: (Signed by Inspector)

Foundatlon: Date:
Framing: Date:
Plumbing: Date:
Etlectrical: Date:
Well/Septic: Date;
Site Plan Inspection: Date:
Final: Date:
Health Department Review Required? Date Completed:
Certificatlon of Occupancy # Date:

Certlflcatlon of Compliance # Date:




Note - No permitfornew construction will be Issued unless this application Is properly filled out.
At least 2 sets of plans, speclfications, and a plot plan ( see pg 4) must be submitted with this
application.

INSTRUCTIONS

1 Theapplication Is to befilled out by typing or printing and must be submitted to the
Bullding and Zoning Officer of the Town of Mina.

2 Thework covered by this application shall notbe commenced before Issuance of a
Bullding Permit by the BulldIng and ZonIng Officer.

3 Upon approval of this application, a Bullding Permit will be Issued to the applicant by
the Bullding and Zoning Officer. The Bullding Permitshall be posted upon the
premises In a consplcuous place so as to be visible from the street throughoutthe
period of construction,

4 No structure oruse forwhlch a Bullding Permit has been Issued shall be occupled
orused In whole orin partupon completion forany purpose untll a Certificate of
Occupancy has been granted by the Bullding and Zoning Offlcer.

Owner (if differentfrom Applicant) Contractor Information
Name: 2482A Shadyside Road, LLC Name: Mayshark Bullders

Address: One Propeller Place Address: 5073 West Lakerd

Piqua OH 45356 Mayville, NY 14757

Phone: (937) 214-0024 Phone: 716-386-8228

Certificates Recelved:
General Liabllity: Onflle Worker's Compensation: on file Disability:
Note - Worker's Comp and Disablilty are not required for sole proprietorships without employees
Name of Insurance Co. Pollcy #

On flle

Architect / Engineer Stamp Required: Name: Mayshark Architecture P.C,

Electriclan: Plumber:

AEFIDAVIT
STATE OF NEW YORK

SS:
CHAUTAUQUA COUNTY

| swearthat to the best of my knowledge and belief the statements contained [n this
application, together with the plans and specifications submitted, are atrue and complete
statement of all proposed work to be done on the described premises and that all provisions of the
Bullding Codes and Zoning Codes and all other laws pertaining to the proposed work shall be
complled with, whether specified ornot, and that such work is authorized by the owner.
| acknowledge thatzoning code Informatlon relating to licant's district has been received.

Signature of Owner 5 7 pate [Pz ([ 2025
Z|Afthitect, Contractor, Owner) d [
Sworn before me this day of , 20

pg.20f5




New Construction: Addition: Alteration: X

Other - (Please Explain)

Location: 2478 Shadyside Dr, Findley Lake NY 14736

(Street number and Name)

TAX MAP: Section: 359.14-3-28 Block: 3 Lot: 28
Size of Lot: See drawing X Zoning District: R-2 lakeside residential
Cost of Project: $400,000 Size: ( Square Feet) 1800 #ofFamilies
Date of Work to Start: fall 25 Date of Completion: (Approx) spring 26

Building Type: residence

Intended Use: residence

Foundation Type: Concrete RoofSize: 30x30

Exterior Walls: wood frame Interior Walls: wood frame
Heating Facilities: Gas Chimney Construction: NA
Water Source: Well: x Municipal:

Engineer's Stamp: Fee Paid:

Sewage Disposal:

Public: Private: x Perc: Fee Paid:
Driveway Required: No Date: Hwy Sup:
Parking Lot Permit: Sign: Flood Plain:
If Mobile/Double-Wide, HUD: NYS:
Model #: Serial#

State Permits Required:

SEQRA: Wetlands: Stormwater Management:
Right of Way Permit: Easement: UFPO#

UFPO -1T'S THE LAW!
CALL BEFORE YOU DIG -1-800-962-7962

pg.30fS
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PLOTPLAN

1 This page shall be used forthe drawing of a plot plan for all major construction and
addltions and in such other cases as the Building and Zoning Officer deems
necessary.

2 Theplotplan shall show the location and size of the lot, locations and sizes of buildings
and structures upon the premises (both existing and proposed) and their relationship
to adjoining premises and public streets.

3 Locate and label clearly and distinctly all buildings and structures, show widths and
depths of all yards, show names of all streets and indicate north with an arrow.

4 Distance from the buildIng to the streetline:_______ feet. Distance to the nearest
building atrear: _______ feet. Distance from the building to each side lot line: feet.

SHOW DISTANCE FROM BUILDING TO SIDE, FRONT, AND REAR LOT LINES

Rear of Lot: Ft.
nd
|
I
1
- .I
i
o
©
i =
See drawings o
o
[+53
-
w
e
0
o
Frontage of Lot: Ft.
Street Name:

pg.40f5




Checlk List for Documents Needed (Depending on Project)

Stamped Plans

Truss Certificate

County Septic Approval
Worker's Comp Insurance
Liabllity

DOL CE200

(7168)753-4481

Ll ETTE]

(if Worker's Comp is not required)

Forany additlonal information or questions, please contact the BulldIng/Zoning Officer.

Tom McNinch
(716)466-1674 - cell
(716)769-7204 Ext 4 - Offlce
wlesandregsmina@gmail.com
Office Hours - Wednesdays 9am - 2pm/ Othertimes by Appointment

pg5ofs
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WOODS

OVIATT
GILMAN
—ATTORNEYS -
The ort of representing people-
Writer's Direct Dial Number: 585.716.248.3210
Writer’s Direct Fax Number: 585.716.248.3310
Emalil: wsavino@woodsoviatt.com
January 27, 2026
Via Regular Mail and Email
Tom MeNinch
Town Building Inspector and Code Enforcement Officer
2883 North Road
P.O. Box 38
Findley Lake, New York 14736
rulesandregsmina@gmail.com

Re: Brown “Caplin Garage” Zoning Permit Application
2478 Shadyside Drive, Findley Lake, New York 14736

Dear Mr. McNinch:

Please be advised that my office has been retained by 2482A Shadyside Road, LLC
(*Shadyside™), the owner of real property located at 2478 Shadyside Drive, Findley Lake, New York

14736 (the “Property”). 1write in regards to Shadyside’s pending application for a building and zoning
permit with the Town of Mina.

As you know, on or about October 21, 2025, Shadyside applied for a building and zoning permit
via its contractor Mayshark Builders. Specifically, Shadyside sought a zoning permit to renovate an
already existing 1800 square foot garage on the Property. The renovations requested will not result in
a change of the existing use, nor an addition or enlargement of the footprint of the building. A true and
accurate copy of Shadyside’s October 21, 2025 application is enclosed herein (the “Application™).

Pursuant to Section 703(G)(1) the Town of Mina Zoning Law (the “Zoning Law”), “[a]ll
decisions by the Code Enforcement Officer to grant or deny a zoning permit shall be made in writing
within 20 days from the time that the completed zoning permit form is submitted along with full
payment of the required fee.” The twenty (20) day deadline to respond to the application passed on or
about November 10, 2025. However, to date, the Town has failed to grant or deny Shadyside’s
Application.

Therefore, we hereby demand that the Town issue a formal written decision granting the
Application by no later than February 2, 2026. Shadyside expressly reserves all rights and remedies

ALBANY | 677 Broadway, 7" Floor @ Albany, NY e 12207 e 585.987.2838
BurraLO | 50 Fountain Plaza, Suite 320 e Buffalo, NY e 14202 e 716.248,3200
ROCHESTER | 1900 Bausch & Lomb Place e Rochester @ NY 14604 » 585.987.2800
WOODSOVIATT.COM



January 27, 2026
Page 2

and waives none, including its right to seek a writ of mandamus pursuant to Article 78 of the New York
Civil Procedure Law and Rules,

In addition, notwithstanding Shadyside’s Application, it is respectfully submitted that the
renovation work outlined by the Application does not require a zoning permit since it falls into one or
more of the Zoning Law’s specific exceptions. To wit, as set forth by Section 703(A) of the Zoning
Law, a zoning permit is required except where the work consists of: (1) “interior modification unless
additional dwelling units or different types of uses are created;” and (2) “home repairs or improvements
not involving additions or enlargements of floor space.” Accordingly, if the Town does not grant the
Application, we hereby further demand that the Town issue a formal interpretation that a zoning permit
is not required under the Zoning Law for the work specified by the Application.

Thank you for your time and attention to this matter. Please feel free to contact the undersigned
with any questions or concerns.

Very truly yours,

WOODS OVIATT GILMAN LLP

8llS—

William F. Savino

Partner
Please direct responses o Buffalo Office

WFS/rjm
Enclosure

cc: Edward P. Wright, Esq.
Town Supervisor Rebecca Brumagin

The art of representing people®
4930-3880-5707, v. 1



